
ST 96-10ST 96-10
Tax Type:Tax Type: SALES TAXSALES TAX
Issue:Issue: Immediate Consumption on Foods (High or Low Rate)Immediate Consumption on Foods (High or Low Rate)

STATE OF ILLINOISSTATE OF ILLINOIS
DEPARTMENT OF REVENUEDEPARTMENT OF REVENUE

OFFICE OF ADMINISTRATIVE HEARINGSOFFICE OF ADMINISTRATIVE HEARINGS
SPRINGFIELD, ILLINOISSPRINGFIELD, ILLINOIS

THE DEPARTMENT OF REVENUETHE DEPARTMENT OF REVENUE ))
OF THE STATE OF ILLINOISOF THE STATE OF ILLINOIS ))

)) Docket #Docket #
                              versusversus )) IBT #IBT #

)) NTL #NTL #
TAXPAYERTAXPAYER ))
            Taxpayer            Taxpayer ))

RECOMMENDATION FOR DISPOSITIONRECOMMENDATION FOR DISPOSITION

Appearances:  Attorney for Taxpayer

Synopsis:

The Illinois Department of Revenue (the "Department") issued a

Notice of Tax Liability on June 24, 1992 to The Taxpayer  in the amount of

$12,401.00.  The taxpayer paid under protest a portion of the liability.  He

also protested the notice and requested a hearing.  The hearing was held

pursuant to the request.  At the hearing, the taxpayer showed that the

80-20 ratio established in Canteen for food dispensed in vending machines

that is not actually prepared by the vendor and is sold in areas with on-

site consumption facilities was the appropriate ratio to apply to the

amount of purchases at issue in this matter.  It is therefore recommended

that the decision of the Director of the Department be that the taxpayer

was liable for a portion of the tax imposed by the Notice of Tax Liability.



Findings of Fact:

 1. The Department's prima facie case was established by the

admission into evidence of Dept. Ex. Nos. 1 through 5.

 2. The taxpayer is an independent distributor for COMPANY in

Decatur, Macon, Douglas, Piatt and Sangamon Counties.  Tr. pp 10-12

 3. The taxpayer has approximately 35 accounts in

approximately the same number of locations.  Tr. p. 11

 4. The taxpayer was paying a one percent tax on all sales from

his vending machines prior to the audit done by the Department.  Tr. pp. 12-

13

 5. At the completion of the audit, the taxpayer paid a deficiency

of $5,089.00 for the tax assessments he acknowledged that he owed at the

higher rate of tax.  Tr. 14

 6. The taxpayer made the $5,089.00 payment under protest.  Dept.

Ex. No. 3

 7. The taxpayer currently has 50 machines in 35 different

locations.  Tr. p. 37

 8. Of those, the taxpayer has eleven machines located in nine

areas with on-premises consumption facilities.  Tr. 15

 9. The areas with on-premises consumption facilities in 1995 are

not the same locations that were the subject premises of the audit.  Tr. pp.

15-16

10. Prior to the hearing, the taxpayer and employees of the

areas where he had vending machines installed tabulated the consumption

of foods at all of his current locations with on-premises consumption

facilities.  Tr. pp. 16-35; Taxpayer's Ex. Nos. 1-3, Taxpayer's Ex. A-E



11. The total number of purchases from the vending machines

that were consumed at the on-premises consumption facilities in 1995 was

20 per-cent.  Tr. pp. 20; Taxpayer Ex. A-E

12. The average daily sales in 1995 were comparable to the

average daily sales in 1990.  Tr. pp. 30-34, 39-45, 49; Taxpayer Ex. Nos. 2,3;

Taxpayer Ex. D,E

Conclusions of Law:

The Retailers' Occupation Tax Act imposes a tax on retailers in the

State of Illinois pursuant to 35 ILCSILCS 120/2:

2. Tax imposed.  A tax is imposed upon persons
engaged in the business of selling at retail personal
property...

In furtherance of the statutory provision, the Department has

promulgated certain rules and regulations governing the transactions

at issue.  The rule at 86 Ill. Admin Code, ch. I, Sec 130.310 provides:

a.) General.  With respect to food for human consumption
which is to be consumed off the premises where it is sold
(other than alcoholic beverages, soft drinks, and food
which has been prepared for immediate consumption),
and ... , the tax is imposed at the rate of 1%.

b) Food
  1) A food is any solid, liquid, powder or item
intended by the seller primarily for internal
consumption...

  2) Gross receipts from sales of food for which
facilities are provided so that it can be consumed
on the premises where it is sold and gross
receipts from sales of food which has been
prepared for immediate consumption do not
qualify for the reduced rate.  For example:...

  6) Food prepared for immediate consumption
means food made ready by the retailer to be



eaten without substantial delay after the final
stage of preparation by the retailer.  Retailers
who sell food which they do not prepare in any
way, are not selling food for immediate
consumption, i.e., pre-packaged candy bars,
snacks, chips, ice cream, unless that food is to be
consumed on the retailer's premises.  It is
presumed that retailers who sell food prepared
for immediate consumption in individual single-
sized servings will sell all such items for
consumption without substantive delay.  Thus, for
example, a retailer of individual sandwiches,
doughnuts or cookies prepared in the morning will
be subject to the high rate of tax regardless of
when during a business day such items are sold
and actually consumed.  "Premises" are that area
over which the vendor exercises control, whether
by lease, contract, license or otherwise, and, in
addition, the area in which facilities for eating
are provided, including areas designated for, or
devoted to, use in conjunction with the business
engaged in by the vendor.  Thus, all food sold by a
restaurant for consumption on premises, whether
prepared for immediate consumption or not, is
subject to the high rate.  Candy bars sold
through a vending machine located outside a
service station with no facilities for consumption,
would be subject to the low rate of tax, while an
identical candy bar sold through an identical
vending machine in a cafeteria, break area, or a
location with shared eating facilities would be
subject to the high rate.  Vendor premises would
include eating areas provided by employers for
employees, common or shared eating areas in
shopping centers or public buildings if customers
of food vendors adjacent to such areas are
permitted to use them for consumption of food
products.  It will be presumed that food sold by
vendors with on-premises consumption facilities
will, in fact, be consumed on premises unless the
vendor presents evidence to the contrary from
its books and records.

The issue in this case is similar to one presented to the Illinois

Supreme Court in Canteen Corp. v. Department of Revenue, 123 Ill.2d 95

(1988).  While Canteen had to do with a claim for credit rather than the

notice of tax liability situation we have here, it is instructive to look at

the Court's analysis of the terms preparation, immediate and consumption

as well as their examination of the statute at issue.  In the analysis, the



Court found that Canteen had met their burden of proof as to a

proportionate rate for the prepared and prepackaged items,

specifically, candy, pretzels, chips and other snacks, milk, juice, pastries

and canned beverages and found that those sales were not sales of food

for immediate consumption.

The Court found that the hot foods sold by Canteen did not reach the

final stage of preparation until mixed and heated at the time of sale and

therefore were foods prepared for immediate consumption.  The Court also

found that Canteen did not meet its burden of proof regarding the general

food items having been prepared for immediate consumption.  The Court

then analyzed the term premises.  It found the term to be the definition

that the Department incorporated into 86 Ill. Admin Code, ch. I, Sec 130.310.

The taxpayer and the expert witness in Canteen demonstrated to

the Court that a percentage of the food that was sold from its vending

machines and not prepared for immediate consumption, but was sold in

areas with on-premises consumption facilities, was in fact consumed off

the premises.  The Court found that the taxpayer proved that he was

entitled to a credit for the appropriate percentage of the tax paid at

the high rate on the sales of food not prepared for immediate consumption

but sold at locations where the taxpayer offered on-premises eating

facilities.  The taxpayer established that 80% of the food sold at those

locations were eaten off the premises, even though there were eating

facilities at the locations where the food was sold.

As in Canteen, I find that the taxpayer in this case has met his

burden of proof.  The rule is specific wherein it states that it will be

presumed that food sold by vendors with on-premises consumption

facilities will be consumed on the premises, and therefore taxed at the



high rate unless the vendor presents evidence to the contrary from its

books and records.

In this case, the taxpayer has established by records and exhibits

that over 79% of the food that was sold at on-premises sites was in fact

consumed off those premises.  I find that it is established that even though

the food was presumed to be purchased for immediate consumption, the

taxpayer is entitled to a lower rate of tax imposition proportionate to

the percentage of food that he has shown was consumed off the premises

where sold.  I find that the testimony and exhibits of the taxpayer and the

employees of the areas serviced is credible even if self-serving on the

part of the taxpayer.

I therefore recommend that the Director of the Department accept

the payment of $5,089.00 that the taxpayer paid pursuant to the notice of

tax liability with his acknowledgment that the amount was due for items

that should have been taxed at the high rate.  I also recommend that of

the remaining amount shown on the notice of tax liability, 80% be found to

be taxable at the low rate of tax and 20% be found to be taxable at the

high rate of tax.

Respectfully Submitted,

_________________________________
Barbara S. Rowe
Administrative Law Judge

February 9, 1996


